


E ach separation or divorce is
one-of-a-kind, just like each
marriage. During the marriage a
couple works together on ways to
solve family issues. When the
marriage ends, by separation or
divorce, that ‘working together’ is

harder, and there are new issues to
concemns, those members who are mediators all follow a deal with.

his booklet is prepared by Family Mediation Canada,
T a non-profit, national association organized to
promote the use of mediation to settle the family

‘Iin;mrc\ that may come with separation and divorce.

While Family Mediation Canada itself is made up of

professional mediators, lawyers, judges, teachers, social

workers, psychologists and others who deal with family

Code of Professional Conduct, a copy of which can be
obtained by writing to Family Mediation Canada.

In the past solving family Sometimes a family member,
issues often meant going to a friend, or clergy would help
‘outsiders’ for help. Each the spouses. And sometimes
marriage partner (spouse) none of these things

would hire a lawyer, and the happened, because the
lawyers would write letters spouses couldn’t afford a
and legal documents listing lawyer, or didn’t have a
what each spouse wanted trusted third person willing to
until, maybe, the spouses help them, or because they
could agree. Or problems just couldn’t talk to each
would be taken to a judge for other anymore.

a decision.

F;mni_\' Mediation Canada wishes to express its

thanks to the Department of Justice and the Secretary
of State, Government of Canada, for their financial support
for this project.

To order more copies of the oday there is a different way of dealing with the issues and
Consumers' Guide, call or write to: problems that come with separation and divoree. It's called
MEDIATION.

Family Mediation Canada
Bt 3
ey Ui“]“ IJL hhsgccf‘ ':nd e Mediation isn’t marriage counselling - that is
]UL\FIJH “T’i'!lmo for couples who want to get back together
; again. Mediation is a way for you and your
Phone: (519) 836-7750 Fax: (519) 836-7204 spouse lo continlie workfngltagether, th solve
the new issues that come with separation.




ow Does Mediation Work? It works in the way that’s best

H for vour family. Usually the mediator meets with you both,
at the «.m-u‘ time. Sometimes there are separale meetngs 100
whatever works best in your one-of-a-kind family situation. You
each have an idea of what problems or issues need to be solved,
but your ideas may be different. The mediator helps you find the
issues on which you already agree, then works with you and your
spouse for the best solution to the others.

hat Kinds of Issues? Some of them are big, others aren’t.
For many couples, some or all of the following may be ques-
tions in the mediation:

How will divide the things we own?

Who will children live with?

What happens to our debts?

We botk want to live in the house. Who will?

If the kids live with my spouse, how can I keep in touch with
them?

How can I live on a reduced income?

Each of you will have different questions, but all of the questions
are about the future. Did you notice that? That fact, too, is an
umportant part of mediation.

hat Was Then. This is Now. There are as many reasons
for separation as there are couples who separate. Most

_—

separanons, no matier how friendly, come along with some

sadness or anger, blame, or even a sense of failure, These feelings
arc natural and important, but they won’t help the mediation

process. Now, and in the future, the decisions you make are going
to touch you, your spouse, your children, and others close to you.

Let's look at an example:

Frank and Sally were married for 11
years. They had a house (half paid for),
adog and two great kids, a boy of 10,a
girl aged 7. Frank had a good govern-
ment job and Sally worked as a part-
time bookkeeper. Neither of them could
really put a finger on it, but something
was wrong in their marriage.

One night after dinner, Frank told Sally
he'd fallen in love with a woman at
work and he wanted to leave. They
both cried a lot and that night, Frank
moved his things into a motel.

Sally's parents were shocked, angry and very sad. They told Sally 1o go o alawyer.
From the very first conversation, Sally’s lawyer knew one thing - Frank and Sally
agreed on an important issue: they both loved the children very much and wanted
1o do what was best for them. The lawyer suggested mediation and gave Sally the
name of a mediator whose work he knew.

Sally met with the mediator first, by herself. She found outhow much it would cost,
how long it would take, and what to expect. The mediator gave her a bookletabout
mediation and some financial information forms - one set for Sally, one for Frank.
Then Sally called Frank.

They met for lunch. They talked about the childrenand the house and how work was
going. When they ‘got down to business’ it urned out that Frank had seena lawyer
100, and knew something about his legal rights and duties. He was willing (o give
mediation a try.

hat Happens in Mediation? Each mediator will do things a

little differently, but each is there to help you and your fam-
ily. This doesn’t mean ‘agreement or else’! And it doesn’t mean
that the mediator will try to talk you into something.




~ tarting to Mediate. In Sally and Frank’s case, both had

b already seen lawyers, and Sally had seen the mediator. When and your spouse have de-
cided to use mediation, the me-

diator will help you through the

steps. Again, your own situation

1s one-of-a-kind, but the way in

which problems are solved often

goes like this:

thev did meet, together with the mediator, she went over some of
the same information with them both. She told them how media-

rion works, how the issues would be dealt with, how long it might

take, and what it would cost.

Frank and Sally also learned that
the mediator wasn't going to be for .
»r against either of them. She ]
or against cithe ; 1. What are the issues?
would be impartial, she wouldn’t
take sides, or pass judgement on

This one seems obvious. You have 1o know what the questions are
before you can find answers. Yourquestions may include: debts, resi-
tions they came to. Attheend of the dence of children, dividing property, visiting schedule, and many oth-
meeting the mediator asked each of —_— ers. Youmay find at this point that you and your spouse already agree

: f on c e questions can be answered.
them to read and sign an agree- how some of the questions can be answered
ment. The agreement was about _ 2

5 \ 2. What choices do I have?

them, their problems, or the solu-

some of the basic rules they would
follow in mediation. Finally, the
mediator encouraged Frank and

Once you know what the issues are, you can start working on
solutions. Let’s say you disagree on the amount of child support pay-
Sally to keep in touch with their ments. A mediator who works with money matters will help you get
lawyers, and reminded them that all the information you need on the costs of raising the children in your
mediation didn’t replace a legal own special family situation.

S

solution to their problems. 3 Workine (ogelhen

R v No G L e
though some mediators are lawyers, the work a mediator does the information, you can work together to find an answer that's right
s quite different from the work your lawyer does for you. The for both of you. That ‘right’ doesn’t mean one of you wins and the
nediator helps you and your spouse work out the issues and prob- olﬁcr loses. The ‘right’ choice might be a compromise after SO'.“”T
lems which come with separation and divorce. The mediator will g'frc'a"d'{_akc‘ gt he e you come to together, EARBOREINS
know the federal and provincial laws, but your own lawyer is still Wil andosHeaton YORTSREEED,
needed 1o tell you what your rights and duties are, and to advise
0l any Wrllen agreement you come to.




4. Getting It In Writing. D(ws Mediation Always Work? No, it doesn’t. In fact, for

As you and your spouse work together to find answers to cach of the some couples, mediation may not be possible:

questions, the mediator will make notes of your agreement. When :

vou're finished, either the mediator or the lawyers will write a draft ®  Ifthere has been family violence and one spouse is afraid, that fear

of an Agreement listing all the issues and how each will be dealt might make it difficult or impossible (o talk about all the issucs.

with. Thisdralt Agreement will include issues on which you agreed

from the l\-_‘:umm“.-_‘ as well as those issues that were solved during If there has been child abuse. The law says that child abuse must

medianion h ] be reported and, because all the problems and family background
are discussed in mediation, the mediator would find out about any

5. Keeping Your Lawyer Involved. | abuse and would have to tell the authorities.

Remember, the mediator doesn’ttake the place of your own lawyer.
Before you sign any Agreement, your lawyer should checkit. Your
lawyer will want to be sure the Agreement follows the federal and
provincial laws, that your rights are protected, and that you under-
stand and agree 1o what is wntien down. If your lawyer sces a
problem, if something 1s missing or isn’t clear, you can go back Lo
mediation, or the lawyers can add to or re-wrile that part of the In some cases most of the issues can be solved in mediation, but

Srpoment. not all. That doesn’t mean that mediation has failed. Let's go
back to Sally and Frank for an example:

If one spouse won't agree to mediation, won' L continue mediation
orwon't ‘play fair’. Remember, it takes both of you, and you both
have 1o want it to work.

6. Making It Legal.

Once your agreement is signed, it is a binding, formal, legal
contracL. Like any other contract, itcan be changed only if you both
agree tothe change, oracourtordersit. That's why itis so important

to have legal advice : S ;
2 e During mediation, all the questions

and issues came out, and Frank and
Sally worked and compromised to
hat Happens to the Agreement? That depends on what find answers and solutions that
worked for their family. But even
thoughthey tried and looked at all the
: : options, they just couldn't agree on
contract. If you divorce, the wishes of one or both of you, one very imporiant issue, a visiting
and the legal advice you receive, can affect your Agreement. 1 schedule for the children. Access (as
How? In a divorce, your lawyer may want the terms, or contents, ‘ their lawyers called it) was a real
f problem for both of them. They did
agree that both should see the chil-
: 2 dren as often as possible. But Sally
ment. In other provinces, this is not required as long as the didn't like the fact that Frank was
knows and is satisfied with the arrangements you've made living with his new girlfriend, and
children. Your lawyer will be able to advise you of the
1 YOUT province or territory.

you and your spouse do in the future. If you continue as
eparated spouses, the Agreement stays ‘in force” and remains a

he Agreement to be part of the Divorce Order. In some prov-
he judge in a divorce case must look at and approve the




rt of his new ‘family’. In the end they left

r Agreement, and asked a judge to make

year .(;.‘.'. r when things had calmed down

ine. they went back to the mediator and were

agreeme nl on an access schedule

ediation Doesn’t Have To Be Final. Remember that Agree-
h'4<num_x can always be changed. Either by a Court Order or if
hoth spouses agree. That's what Frank and Sally did. And that's
\\‘ hl‘u ..-:.‘m C xm‘ph'\ also do. Even after a divorce the Agreement,

i even the Divorce Order itself, can change to nlw'cl ncw‘nccds or
a4 change in circumstances. Perhaps a spouse receiving maintenance
now | ‘_~ a full-ime job, or a child now lives with the other parent.

\ mediator can help you negotiate a change in your Agreement or
Order even if a mediator wasn't involved when the Agreement or

Order was made

v whar mediation can, and can't do for you. You
virworks, and when itmight notwork. Youknow thatit's

one way foryou and your spouse o deal with the special problems
fyour ‘one-of-a-kind' family. Children are amajor part of your
ily , and mediators will make extra efforts to be sure the needs
children are mer in any mediation and in the Agreement

IChea

he Special Needs of Children.

Children are touched by any
change in a family, but may not under-
stand the change or the reason forit. A
child probably hasclassmatesor friends
whose parents are divorced or sepa-
rated. That’s a fact of modern life. The
child will likely handle the idea of mom
and dad separating quite well, perhaps
better than you imagine. Still, you and
your spouse are the adults, and you
know all the reasons for the separation,
and the child might not. As a parent,
there are some important steps you can
take to help your child understand the
separation and deal with the new family
situation.

What To Tell The Kids? If possible, children should
learn of the separation or divorce from both parents.
What is said depends on both of you (and the mediator can

help you plan this), but the children need to know three
basic facts:

They still have a mother and a father. Young children may have
trouble with this. After all, one parentis leaving. The children may
be moved 1o a new house, apartment or a new school. They need o
know that even with all the changes, dad and mom are still there. 1t's
all right that the children know that the separation has made you sad,
but that you are both trying to make things right for your children.

It’s not their fault. Again, kids don't have the same knowledge about
the marriage and why it’s breaking up. A child may wonder what he
or she could have done 1o stop the separation, or may Lry (o take the
blame for it. The children need to understand that they are not the
cause of the separation, that they don’t have 1o ‘take sides’, that both
parents love them and will still be part of their lives.




s

The family they knew will be different.
¢s, and one parent probably won't
are big changes for children, The

} m comes more important. If dad always
things, U CCOMKS

haseball, let the ¢ hild know if the routine will be the

& child know that both parcnis will remain part of their
ey will be seen often and regularly. Keep communica-
let the child know thatit's o.k. to phone,

have a duty to the children which goes far beyond just

o food on the table and a roof over their heads. The Childrcn

"t ask fora

separation, and it’s up to the parents to make it as
hi

sinless as possible for them. This is easier said than done, espe-

>N Y

yu're dealing with your own loss and sadness. These

Be prepared to listen and reassure. A child may need to be told
i convinced that there's nothing he or she could have done 1o

Children may need to talk about i, and go
again and again. Be patient and try 1o help.

Give your children special time. This is something you can both

courage

OLr s

ave [0 mean treals, or staying up late, but
nd being aware of your child’s needs.
g comfort, and just being around

love and respect for the other parent. This can be

pouse has hurt you, or if all you seem 1o do is fight.
ren are sull children of both of you, and whatever

ir marriage is nol their fault. Because you are both

ntinue 1o be “family” to your children. Even
> angry or hurt, your spouse is still the other
Idren shouldn't feel guilty about loving him or

Don’tlet the children become part of your quarrels. A child will know that
there's something wrong in the family. Don't let arguments or shouting be
partof the child’s memories. A child can'thelp in the quarrel, but might iry.

Leave the children outof the family fights and don’t put them in the position
of having to choose sides.

Let them be part of plans for the future. For a young child, this can be as
simple as leuing the child decide what colour Lo paint his or her bedroom, or
what o have for lunch. Older children might enjoy helping choose which
apartment to take, and knowing why decisions are being made which will
touch their lives. But itis important that the child not be given choices like
Do you really want 1o see Dad this weekend?”™ That's not fair to the child
or the other parent, and can make the child feel guilty about wanting to do
something natural.

Don’task questions about the other parent. Your children are loyal to both
of you and don’t want 1o hurt either parent. They shouldn’t be asked ques-
tions about the life your spouse is leading. Ifachild volunieers information,
justaccept it, or ask general questions. A child may just *clam up’ if cross-
examined about the life of the other parent.

Keep change to a minimum. Anew boyfriend for mom or girlfriend for dad
can be ashock to your children. They're used to seeing dad and mom wogether
and may have trouble understanding or accepting a new partner for one of

their parents. Don’t try to make your new partner part of the family right
away.

In mediation the needs of children
will have a special place. Sometimes
the mediator will ask 1o speak to the
children, especially if their residence
or a visiting schedule are issues. No
contact will be made, though, with-
out your approval and agreement
about why the children are 1o be
seen. Children are part of the family
100, and they may have their own
questions and concems about the
future, and have needs quite different
from yours.




of Mediation. Before dealing with the question
anfages ‘ BV

\ g 1 and choose a mediator, let's review some of
d ) ow [0 [1nd 4kl . :

i : jiation to come [0 an agreement;

using mel

Il of the issues and problems of your one-of-a-kind

q

} ht out in the open, discussed and, where pos-
¢ hrought oul 1n ¢ Uy
wu reach is your agreement, reached by both of you

& vou time and money. The issues you can solve
(0 be negotiated by two lawyers or decided by

» the decisions, they aren’t made for you
u're on opposite sides. In mediation
the side of your family;

an be lemporary, 1o meet the needs of your family
0 ‘try out’ a new arrangement. It can also be
hange as your circumstances and needs change;

Ip you and your spouse learn to talk about prob-
o0 solutions in a new way. This can help you later,

[ 'inding a Mediator.
Mediators who belong to

Iy Mediaton Canada all fol-

a Code of Professional Con-
ich sets out the rules of

al mediation in detail.

Mediators also work through the Courts in many provinces, and
through social service agencies and community organizations.
Your lawyer may be able to recommend mediators, as can friends,
family or co-workers who have used mediation. Once you know

who in your community handles mediation, be prepared to ask
questions:

Does the mediator belong o any professional organizations for
mediators?

What kind of training has the person had in mediation? How long has
the person been a mediator?

What kinds of mediation are handled? Some handle custody and
access, some handle financial issues, some handle both. If you want
mediauon of financial problems, you'll need someone who does that
100, and has training in thatarea. The mediator will also suggest ad-
ditional professional advice if appropriate in your situation.

How much will it cost? Don’t be afraid 1o ask this question. You'll
probably be quoted an hourly rate for the mediator’s time, and when
payment is expecied. You have a right to know this information
before you start.

How long will ittake? The mediator can give you arough idea, based
on the kinds of issues 1o be mediated. Itis flexible though, and de-
pends on your needs.

Family Mediation Canada promotes mediation as a way to solve
family problems, and believes that mediators must have profes-
sional training. There are, however, no laws saying who can
become a mediator. Anyone can advertise as a mediator, and com-
mercial listings may include some persons with no training at all,
or with little or outdated training. Your decision to use mediation
is important. It’s up to you to choose the best mediator for your
family.




ion on mediation or Family Mediation Canada

more informat

ovincial association nearest youl.

Nova Scotia Association for Divoree
and Family Mediation

P.0. Box 3154 South

Halifax, Nova Scotia

B3J 3HS

Ontario Association for Family Mediation
clo 123 Woolwich Street. 2nd Floor
Guelph, Ont arnio

N1H 3Vi1

Family Mediation Associal
c/o Fam

P.O. Box

Charlottetown, PEI

Cl1A BCl

iation de Mediation Familiale du Quebec
CP. 354
Place d’Armes
Montreal, Quebec
H2Y 3H1

Family Mediation Saskatchewan
Fifth Avenue Family Mediation Clinie
215 Fifth Avenue North
Saskatoon, Saskaichewan
STK 2P2

Yukon Family Mediation Association
c/o Yukon Public Legal Education
Yukon College, P.O. Box 2799
Whitehorse, Yukon

Y1A 5K4
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